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Part 1: RESPONSE TO FURTHER AMENDED NOTICE OF CIVIL CLAIM FACTS

Division 1 - Defendants' Response to Facts

The facts alleged in paragraphs 5, 11-15, 35 and 37C-37D of parti of the further1.

amended notice of civil claim are admitted, except that paragraph 1 1 is inaccurate in that

the defendant Reid Johnson is no longer an officer of HSA, although he was at the time

this claim was first filed.

The facts alleged in paragraphs 6-10, 15A-15U, 16-16B, 21-22A, 26-26B, 27, 29A-29D,2.

30-31, 33C, 34, 37, 37A-37B, 37E, 38-42, 43A-43C of part one of the further amended

notice of civil claim are denied.

The facts alleged in paragraphs 1-4, 20, 33A-33B, and 44-46 of part 1 of the further3.

amended notice of civil claim are outside the knowledge of these defendants.

Division 2 - Defendants' Version of Facts

1. In response to the facts alleged in paragraph 6 of part 1 of the further amended notice of

civil claim these defendants admit the existence of the Health Sciences Association of

B.C. Trust Fund ("Fund #1"), and of the Health Sciences Association of B.C. Trust

("Trust #1"), pursuant to which Fund #1 was established and they also admit that Trust

#1 was constituted on or about April 1, 1989. They deny that either Trust #1 or Fund #1

is capable of being a party to a contract or to an action in this court.

2. In response to the facts alleged in paragraph 7 of part 1 of the further amended notice of

civil claim these defendants admit the existence of the Health Sciences Association of

B.C. Trust No. 2 ("Trust #2") and they also admit that Trust #2 was constituted on or
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about March 1, 1999. Further, these defendants say that pursuant to Trust #2 the Health

Sciences Association of B.C. Trust Fund No. 2 ("Fund #2") was created. They deny that

either Trust #2 or Fund #2 is capable of being a party to a contract or to an action in this

court.

3. In response to the facts alleged in paragraph 8 of part 1 of the further amended notice of

civil claim these defendants admit the existence of the HSA LTD Trust No. 3 ("Trust

#3"). They also admit that Trust #3 was constituted on or about April 19, 2006. Further,

these defendants say that pursuant to Trust #3 the Health Sciences Association of B.C.

Trust Fund No. 3 ("Fund #3") was created. They deny that Trust #3 is capable of being a

party to a contract or to an action in this court.

4. In response to the facts alleged in paragraph 10 of part 1 of the further amended notice of

civil claim these defendants deny that the defendant the Health Sciences Association

("HSA") effectively controls Trusts ##1-3. The Trustees of each of Trust #1, Trust #2

and Trust #3 (respectively, the "Trustees" and the "Trusts") have the full authority and

responsibility for administering the Trusts and control over the Trust Property, including

the Funds.

5. Paragraphs 6-12 below respond to the facts alleged in paragraphs 15A-16B and 21-22A

of part 1 of the farther amended notice of civil claim.

6. Trust #1 was established as the funding vehicle for a benefits plan ("Plan #1") for the

members of HSA. The benefits provided under Plan #1 included income replacement in

the event of long term disability ("LTD Benefits"). Plan #1 sets out the terms on which

members of HSA would become entitled to receive payments from Fund #1. Plan #1 is

not a contract of insurance as defined in the Insurance Act or at all.
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Plan #1 was the only source of LTD Benefits for members of HSA by virtue of their7.

membership in HSA, including the Plaintiffs, from April 1, 1989 until March 1, 1999,

when a new plan was established. There has never been an "LTD Agreement #1", as

alleged in part 1 of the further amended notice of civil claim, or any other contract of

insurance, between HSA and its members. Members of HSA at no time paid premiums

to HSA as that term is defined in the Insurance Act, RSBC 2012. c 1, s. 1, or at all.

8. Plan #1 was closed to new claimants on or about March 1, 1999 and only individuals who

became eligible between April 1, 1989 and February 28, 1999 receive benefits from Fund

#1 pursuant to Plan #1 .

9. Further, the Trustees of Trust #1, not HSA, pay benefits to those members of HSA who

became disabled between April 1, 1989 and February 28, 1999. These defendants have

no knowledge of whether the plaintiff Hensman receives benefits pursuant to Plan #1 and

they deny that the beneficiaries of Trust #1 were entitled to receive long term disability

benefits from HSA under "LTD Agreement #1" or at all.

Trust #2 was established as the funding vehicle for a benefits plan ("Plan #2") for the10.

members of HSA. The benefits provided under Plan #2 included LTD Benefits. Plan #2

sets out the terms on which members of HSA would become entitled to receive payments

from Fund #2. Plan #2 is not a contract of insurance as defined in the Insurance Act or at

all.

11. Plan #2 was the only source of LTD Benefits for members of HSA by virtue of their

membership in HSA, including the Plaintiffs, between March 1, 1999 and August 4,

2006, when Plan #2 was closed. There has never been an "LTD Agreement #2" as

alleged in part 1 of the further amended notice of civil claim, or any other contract of
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insurance, between HSA and its members. Members of HSA at no time paid premiums

to HSA as that term is defined in the Insurance Act, RSBC 2012. c 1, s. 1, or at all.

12. In 2005 the Trustees of Trust #2 lawfully, not purportedly, amended the benefits payable

to beneficiaries receiving disability benefits from Fund #2, which amendments were

intended to reflect the fact that such benefits were no longer taxable. At all material

times the beneficiaries of Trust #2 received benefits pursuant to the terms of Trust #2 and

Plan #2, and at no time was the provision of such benefits governed by the alleged LTD

Agreement #2, or any other contract of insurance.

13. In response to the facts alleged in paragraph 26 of part 1 of the further amended notice of

civil claim these defendants agree there was an initial contribution to Fund #2 of

approximately $6,000,000 from the Province of British Columbia. It was not paid to

HSA but to Healthcare Benefit Trust ("HBT"), which by then had entered into an

agreement with the Trustees for the administration of Funds ##1 and 2 and Plans ##1 and

2. In addition, contributions to Fund #2 were made by members of HSA.

14. In response to the facts alleged in paragraph 26A-26B of part 1 of the further amended

notice of civil claim these defendants agree that since August 4, 2006 LTD Benefits have

been available to members of HSA through a plan administered by HBT on behalf of the

Health Employers' Association of B.C. ("HEABC"). Only members of HSA who

become eligible for benefits after August 4, 2006 are entitled to LTD Benefits under this

plan. Members of HSA who became eligible for LTD Benefits under Plan #1 or Plan #2

can only receive benefit payments from Funds ##1-3. HEABC did not assume the

liabilities of Plans ##1-2 when it agreed in 2006 to provide LTD Benefits to HSA
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members. HSA is not liable for payment of benefits under Plans ##1-3. Plan #3 is

defined below, paragraph 20.

15. In response to the facts alleged in paragraph 27 of part 1 of the further amended notice of

civil claim these defendants agree that Plan #2 was closed to new claimants on or about

August 4, 2006 and that only individuals who became eligible between February 28,

1999 and August 3, 2006 receive benefits pursuant to Plan #2. These defendants say that

the Trustees of Trust #2 and Trust #3, not HSA, pay benefits to those members of HSA

who became disabled between March 1, 1999 and August 3, 2006 from Fund #2 and

Fund #3. They have no knowledge of whether the plaintiff Watt receives benefits

pursuant to Plan #2 and they deny that the beneficiaries of Trust #2 were entitled to

receive LTD Benefits from HSA under the alleged LTD Agreement #2 or at all.

16. In response to the facts alleged in paragraph 29A of part 1 of the further amended notice

of civil claim, these defendants say that in early February, 2006 the Trustees were

advised by their actuarial consultants, Hewitt Associates, that, according to an actuarial

valuation of Plans ##1 and 2 as of September 30, 2005, the actuarial liabilities under

Plans ##1-2 exceeded the assets of Trusts ##1-2 by approximately $14.2 million. With

respect to Plan #2, the valuation assumed that it would be an ongoing plan.

17. In response to the facts alleged in paragraph 29B-29D of part 1 of the further amended

notice of civil claim these defendants say that during February 2006 and March 2006

HSA engaged in collective bargaining for a new collective agreement for its members all

across British Columbia. One of the terms sought by HSA in the collective bargaining

was that the employer assume responsibility for providing LTD Benefits to its members.
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After initial refusals, the employer, on or about March 10, 2006, agreed to this, leading to

the arrangements for LTD Benefits for HSA members described above, paragraph 14.

18. The employer did not agree to assume the existing liabilities for LTD Benefits that were

being paid to disabled HSA members. The actuarial liabilities for those benefit payments

exceeded the assets available in Funds ##1-2 by slightly more than $14.2 million as of the

most recent valuation. One of the terms offered to all provincial public sector employees

in collective bargaining in 2006 was a signing bonus, payable if agreements were made

before March 31, 2006. The employer and HSA agreed that a lump-sum payment would

be made from the signing bonus available to members of HSA to eliminate the deficit in

the funding of Plans ##1-2. The Trustees under Trusts ##1-2 at the time were asked to

advise HSA as to what the amount of the lump-sum payment should be. This amount

was referred to as the "LTD Stabilization Grant". It was agreed at $17,000,000. The

Trustees had advised the bargaining committee that the current deficit, as of March, 2006,

was $12,000,000. A further reserve of $5,000,000 was added to that number to provide a

cushion in case of adverse experience.

19. When they were asked to advise HSA as to the amount of the LTD Stabilization Grant,

the Trustees at the time, in March. 2006.requested that their actuary. Hewitt Associates.

advise them of the amount required to eliminate the deficit for the funding of Plans #1

and #2, At the time, in March. 2006. the Trustees advised their actuary that Plan #2 was

to be closed, with LTD Benefits to be provided by the employer in the future through

HBT. They advised the actuary that they had the opportunity to obtain a one-time

payment from the signing bonus to eliminate the deficit in the funding of Plans ##1-2 and

asked them to advise them how much the payment should be, using the most conservative

actuarial assumptions. Hewitt Associates advised them that the amount should be
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$12,000,000. The Trustees relied on this advice when they advised the bargaining

committee of the amount from the signing bonus that should be used for the LTD

Stabilization Grant.

20. In response to the facts alleged in paragraphs 30-31 of part 1 of the further amended

notice of civil claim these defendants say that in 2006 Trust #3 was established, pursuant

to which Fund #3, in the amount of $17,000,000, was established. Fund #3 consisted of

the LTD Stabilization Grant and was established to pay benefits to recipients of benefits

under Plans #1 and #2 if Funds #1 and #2 were exhausted before their liability to pay

benefits ceased, pursuant to the tenns of the HSA Trust #3 LTD Plan ("Plan #3"). The

intent of Fund #3 was to fully fund the existing liabilities of Plans ##1-2. It was not

intended that Fund #3 "supplement" the benefits provided by Plans #1 and #2 if by that

the plaintiffs mean to add to or increase those benefits.

21. In response to the facts alleged in paragraph 33C of part 1 of the further amended notice

of civil claim these defendants say that as of June 30, 2012 there were 152 beneficiaries

of Trusts ##1-3, that is, persons receiving long term disability payments from the Funds.

These defendants deny the existence of LTD Agreement #1 and LTD Agreement #2.

22. In response to the facts alleged in paragraph 34 of part 1 of the further amended notice of

civil claim these defendants agree that the Trustees of Trust #2 decided in 2010 to

suspend, and in 2012 to cancel the indexing of benefits paid under Plan #2. These

defendants deny that F1SA had any authority over the level of benefits paid under Plan #2,

and deny that HSA was involved in the decision to suspend and to cancel the indexing of

benefits paid under Plan #2. Further, these defendants say that there was nothing

"purported" about those decisions, which were made and carried out by them in the best
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interests of all beneficiaries collectively of Plans #1 and #2 and in the lawful exercise of

their powers as Trustees. These defendants deny the existence of LTD Agreement #2,

and they further deny that the members of HSA were party to any alleged LTD

Agreement #2. Finally, these defendants say that the disabled beneficiaries under Plan #2

received payment ofbenefits from Fund #2, not from HSA.

23. In response to the facts alleged in paragraph 37 of part 1 of the further amended notice of

civil claim these defendants say that they became aware in or about early 2010 that the

present value of future benefit payments under Plans #1 and #2 materially exceeded the

assets that would be available from Funds ##1,2 and 3 to pay those future benefits and

that measures had to be taken to address this problem. This was not a direct, or any,

result of these defendants' actions or inactions. This funding deficit was caused by a

number of factors, including the cessation of contributions to the Funds and a decline in

the value of the Funds' investments due to the world-wide economic downturn that began

in August, 2008. Another factor that contributed to the deficit was an under-estimate by

the Trustees' then actuary of the actuarial liabilities of Plans ##1-2 in March, 2006 at a

time when the Trustees had the opportunity to obtain a one-time payment to Funds ##1-2

to amortize its existing deficit, described in more detail above, paragraphs 17-19.

24. In response to the facts alleged in paragraph 37A of part 1 of the further amended notice

of civil claim these defendants deny that HSA had any authority or ability to take any

steps to ensure that the Trusts were fully funded. Further, these defendants say that the

Trustees of Trusts #1, #2 and #3 fully canvassed all options reasonably available to them

to ensure that the Trusts were fully funded.
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25. In response to the facts alleged in paragraph 37B of part 1 of the further amended notice

of civil claim these defendants deny that there was an LTD Agreement #1 .

26. In response to the facts alleged in paragraph 37E of part 1 of the further amended notice

of civil claim these defendants did not actively oppose the motion put by referendum

seeking to raise HSA union dues to increase funding to Fund #3. Rather, these

defendants excused themselves from the HSA Board of Directors' Meeting on Monday,

May 14. 2012 (being Reid Johnson. Val Averv, and Marg Beddis. as Bruce MacDonald

was absent") and only returned to the meeting after the motion "That the members be

asked if they would consider a dues increase to be used to maintain those members on

long term disability at their current compensation levels" was tabled to the June Board of

Directors Meeting. Likewise, these defendants again recused themselves from both the

HSA Board of Directors' Meeting on Thursday June 21, 2012 (being Reid Johnson. Val

Averv, Bruce MacDonald and Marg BeddisL and from the vote when the motion to take

this motion back from the table for discussion was made- While the Trustees were

recused the following motion was made and carried:

That the members be asked if they would consider a d ues increase to be
used to maintain those members on HSA long term disability at their
current compensation levels. "

Although the Trustees returned to the room, they abstained from voting on the following

motion:

That the Board of Directors does not support a dues increase to be used to
maintain the current HSA LTD claimants at the current compensation
levels.

27. In response to the facts alleged in paragraph 38 of part 1 of the further amended notice of

civil claim these defendants deny that they "purported" to terminate benefits payable to
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beneficiaries under the Plans. In or about September 21, 2012 these defendants, in the

best interests of all beneficiaries collectively of Plans ##1-3, and in the lawful exercise of

their powers as Trustees, passed resolutions reducing the benefits payable under the

Plans, retroactive to June 1, 2012 ("the Resolutions").

28. In response to the facts alleged in paragraph 39 of part 1 of the further amended notice of

civil claim these defendants deny that HSA encouraged, supported or in any way

participated in the passage of the Resolutions.

29. In response to the facts alleged in paragraphs 40-42 and 43A-43C of part 1 of the further

amended notice of civil claim these defendants agree that the benefit reductions described

in paragraph 40 and the amendments to the Plans described in paragraphs 41 and 42 were

implemented, but there was nothing "purported" about them; they were made by these

defendants in the lawful exercise of their powers under the terms of Trust #1, Trust #2

and Trust #3, and Plan #1, Plan #2 and Plan #3, and in the best interests of all

beneficiaries collectively of the Plans.

Division 3 - Additional Facts

1 . Under Trust #1 the Trustees had the power, with the consent of HSA, to modify or amend

the terms of the Trust. They also had the power, with the approval of the Executive

Council of HSA, to modify or amend Plan #1. Pursuant to the terms of the Plan #1 the

Trustees had the power to increase or decrease the long term disability benefits.

2. Under Trust #2 the Trustees had the power to establish Plan #2, from time to time change

or amend the Plan, with or without retroactive effect, and to determine the nature and
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extent of the LTD benefits to be provided to beneficiaries. The Trustees also had the

power, by mutual agreement with HSA, to modify or amend the Terms of the Trust.

Under Trust #3 the Trustees had the power to establish Plan #3, from time to time to3.

change or amend Plan #3 with or without retroactive effect, and to determine the nature

and extent of the LTD benefits to be provided. Under Plan #3 the Trustees of Trust #3

had the express authority to amend, reduce or discontinue the long term disability

benefits under both Division One of Plan #3 and Division Two of Plan #3 as the Trustees,

in their discretion, deemed appropriate.

4. In or about 2008 the Trustees were advised that the combined surplus of the assets of

Funds ## 1,2 and 3 over the liabilities of Plans ## 1 and 2 was significantly less than

they had previously been advised.

Having been given this advice, throughout 2008 and 2009 the Trustees took steps to5.

obtain as accurate and reliable an estimate as possible of the financial position of the

Plans.

6. By early 2010 it was confirmed for the Trustees that the financial position of the Plans

was that they were significantly underfunded. They began to consider options to address

these unfunded liabilities, such as reducing benefits in an equitable manner, reinstating

member contributions, reducing expenses and reactivating an early retirement incentive

program.

7. They then undertook a process of identifying and fully considering as many options as

possible to address these unfunded liabilities, including reducing claims costs,

discontinuing indexing to benefits, reducing expenses, utilizing other disability income
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offsets, implementing early retirement programs, reinstating contributions, sharing the

cost for the enhanced healthcare, redesigning the benefit formula, and possibly having a

third party purchase the Plans. Throughout 2010 the Trustees considered the options

available to them for possible solutions to the unfunded liabilities, to prevent the Plans

running out of funds while there were still claims outstanding. It became clear to them

that the LTD Plans had to be restructured to continue to be sustainable. .

8. At all times while considering the options available to address the unfunded liabilities the

Trustees were considering the best interests of all of the beneficiaries of Trusts ##1,2

and 3. In their consideration of the options their goal was to be as equitable and as even-

handed as possible to ensure that the decisions they made spread the negative

consequences as equitably as possible amongst the beneficiaries.

9. By the end of 2010 the Trustees realized that the options they had considered would not

eliminate the unfunded liabilities and that they would need to consider other measures,

such as a reduction to the benefit levels or an assessment against active members.

1 0. In early 20 1 1 the Trustees communicated the following to the beneficiaries:

The financial position of the trusts is precarious. An actuarial

assessment of the trusts shows that without immediate and fairly
significant changes to the LTD plan structure, the trusts could be
bankrupt as early as 201 7.

As trustees, we are doing everything we can to ensure that the LTD
trusts are sustainable.

Rather than continuing the benefits as currently structured until
the trusts run out of money, we are committed to finding a more
measured approach that treats eligible claimants fairly; while
preserving as much as possible the core protection provided by the
trusts.
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By June of 2011 the Trustees had thoroughly canvassed which benefits were the most11.

important to protect and which benefits were the least important to protect, and

determined what they considered would be the fairest way to implement benefit

reductions. In addition to a formula to reduce benefits in a fair and equitable manner, the

Trustees wanted to provide a minimum benefit to all beneficiaries.

Throughout 201 1 the Trustees considered the fairest and most equitable manner in which12.

to proceed, and by early 2012 the Trustees had approved a LTD Benefit Reduction

Option and Early Retirement Program, and had decided how to communicate this

decision to beneficiaries. The beneficiaries were kept regularly informed about the

Trustees' deliberations and the impact the proposed measures would have on them.

13. At the Union's Annual Convention in 2012 delegates instructed the Board of Directors of

HSA to consider asking HSA members for an increase in union dues to support the Trusts

that fund the LTD plan. At this convention, the Trustees neither participated in the

discussion on this issue, nor voted on the motion.. HSA did in fact hold a special

referendum of all its members asking whether or not they were in favour of an increase in

dues over a ten year period of time to amortize the deficit in the funding of the Plans, but

this proposal was rejected by the membership. At no time did the Trustees actively

oppose the special referendum. The Trustees left the room and did not participate in

either the discussion or the vote on the question of whether or not to hold a special

referendum of all HSA members.

14. A motion was then made to the effect that the Board opposed any increase hi dues. The

Trustees abstained from the vote on that motion, which was carried.
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4r3rl5. The Trustees took no position either in favour or against the proposed dues increase in

the referendum materials which were forwarded to the HSA members, or in any other

communication with the IiSA members.

44rl6. Trust #1 contains the following provisions:

7.01 Personal Liability Generally

The Trustees shall not be liable for any liability or debts of the Fund or for the non
fulfillment of contracts providing that the Trustees have acted in accordance with sound business
practices, custom, useage and applicable law.

7.03 Advice of Professionals

The Trustees may, in their sole discretion, engage legal counsel or other applicable
professional consultants and obtain an opinion from these professional consultants. The Trustees
shall not be liable for any error of judgment or for any loss arising out of any act or omission in
the execution of their duties providing, however, that they have acted upon the advice of
applicable professional consultants whenever there is any reasonable doubt in such matters.

Whenever the Trustees or any of their number have acted in accordance with an opinion,
on a matter in doubt, obtained from an applicable professional consultant, this opinion may be
invoked to hold the Trustee or Trustees free and harmless with regard to any personal liability on
that particular matter.

Nothing in this document shall exempt the Trustees or any Trustee from any liability,
obligation or debt arising out of his or her or their acts or omissions done or suffered in bad faith
or through gross negligence or willful misconduct.

Trusts #2 and #3 contain similar provisions, sections 7.1 and 7.3 in the case ofT5v

Trust #2 and sections 6. 1 and 6.3 in the case of Trust #3.

Part 2: RESPONSE TO RELIEF SOUGHT

These defendants consent to none of the relief sought in Part 2 of the further amended1.

notice of civil claim.

2. These defendants oppose the granting of the relief sought in paragraphs 1-12 of Part 2 of

the further amended notice of civil claim.
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These defendants take no position on none of the relief sought in Part 2 of the further3.

amended notice of civil claim.

These defendants say that the action should be dismissed with costs.4.

Part 3: LEGAL BASIS

1 . In response to the claims made in paragraphs 1-8 of part 3 of the further amended notice

of civil claim, these defendants deny that any contract of insurance exists or has at any

time existed between HSA and the Plaintiffs, as alleged or at all.

The Plaintiffs' entitlement to LTD Benefits by virtue of their membership in HSA is2.

governed exclusively by Plans ##1-3 and Trusts ##1-3, which are benefit trusts.

Decisions to provide, modify or to terminate benefits provided by the Plans are matters of

discretion to be determined by these defendants acting in accordance with their legal and

equitable duties as Trustees.

If there was a contract of insurance between the Plaintiffs and HSA to which the3.

Insurance Act applies, which is not admitted and is expressly denied, sections 58 and 116

of the Insurance Act were not breached by the Resolutions. In particular, but without

limiting the foregoing, these defendants deny that they or HSA caused the benefits of the

plaintiffs or the beneficiaries to be terminated, in breach of the Insurance Act or

otherwise. The Resolutions modified but did not terminate benefits provided under the

Plans.

4. Further, sections 58 and 116 of the Insurance Act do not provide the plaintiffs, or the

beneficiaries, with any legal ability to claim damages for future losses. Rather, these

provisions only allow the plaintiffs, or the beneficiaries, the right to seek relief for
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benefits that were accrued at the time of termination and they do not provide for a vested

right to those benefits in the future.

5. In response to the claims made in paragraphs 16-30 of part 3 of the further amended

notice of civil claim, these defendants agree that they owe fiduciary duties to the

beneficiaries of the Trusts. They owe these duties to all the beneficiaries of the Trusts,

namely all persons who become entitled to receive benefits from the Funds. They cannot

prefer the interests of some beneficiaries over others. They acted in accordance with

their duty by carefully and prudently ascertaining the full extent of the financial problems

facing the Trusts and the Plans, ensuring that all reasonable options for dealing with those

problems were presented to and considered by them, and by choosing those options that

shared the negative impact of the necessary measures equitably across the entire class of

beneficiaries rather than having a disproportionate impact on some beneficiaries over

others.

6. In this respect they also acted in accordance with the standard of care required of them in

the circumstances and therefore did not act negligently or contrary to "sound business

practice, custom, usage and applicable law".

Further, by so doing, they ensured that the funds available were adequate to provide7.

benefits to the beneficiaries. They were under no obligation to ensure that the benefits

available under the Plans would never be reduced.

8. Further, the measures that they implemented were within their powers as trustees,

pursuant to articles 6.4, 9.01 and 9.02 of Trust #1, clauses 1.07 and 1.10 of Plan #1,

articles 2.4, 9.1 and 9.2 of Trust #2, articles 2.4 and 8.1 of Trust #3 and clauses ## 3 and

4 of Plan #3.
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9. In response to the claims made in paragraphs 18. 23 and 28 of part 3 of the further

amended notice of civil claim if the Trustees should have actively supported the proposal

to eliminate the deficit in the funding of fee Plans by ma increase to union dues, which is

not admitted but expressly denied, their failure to do so made no difference to the

outcome of the referendum. Accordingly no loss was caused to the plaintiffs by the

Trustees' not supporting the proposal.

10. Further, the Trustees had no legally enforceable or cognizable obligation to ensure that

the Plans were fully funded. A duty to support the proposed increase in dues could only

arise if such an obligation existed in the first place. Therefore, no such duty arose.

11. In response to the claims made in paragraphs 19 and 24 of part 3 of the further amended

notice of civil claim these defendants were neither negligent, grossly negligent, nor

breached their duty of care to the beneficiaries of Trust #1 and #2 but rather prudently

sought advice from Hewitt Associates as to the amount required for the LTD

Stabilization Grant.

Trl 2. In response to the claims made in paragraph 34 of part 3 of the further amended notice of

civil claim these defendants did not and could not require the plaintiffs or any of them to

pay contributions to the Funds as a condition of membership in HSA.

TQt13. In response to the claims made in paragraphs 35-36 of part 3 of the further amended

notice of civil claim these defendants say that the plaintiffs have pleaded no facts that

could give rise to a cause of action for misrepresentation.

T4t14. In any event, these defendants deny making any such representation as alleged in

paragraph 35 of part 3 of the further amended notice of civil claim or at all to the
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plaintiffs. In fact, it was regularly made clear to all members of HSA that benefits under

the Plans were provided from a trust fund, not under a contract of insurance, and that

there was no guarantee that they would always be maintained at the same levels.

Information concerning the financial condition of the Trusts and the Plans was also

regularly provided to all members ofHSA, including the plaintiffs.

4At15, In response to the claims made in paragraphs 37-39 of part 3 of the further amended

notice of civil claim, these defendants say that if these defendants are liable to the

plaintiffs, which is not admitted, but expressly denied, the plaintiffs are not entitled to

punitive damages because the actions of these defendants were carried out in good faith

and in the best interests of the beneficiaries collectively.

TTrl 6. In answer to the whole of the plaintiffs' claim, in carrying out their duties as Trustees of

the Trusts they have at all times acted in accordance with sound business practices,

custom, usage and applicable law, so that that they are not liable for any liability or debts

of the Funds. These defendants rely on sections 7.01 of Trust #1, 7.1 of Trust #2 and 6.1

of Trust #3.

4-4717. Further, by virtue of section 7.03 of Trust #1, section 7.1 of Trust #2, and section 6.3 of

Trust #3 these defendants are not liable for any error of judgment or for any loss arising

out of any act or omission in the execution of their duties since they relied on the advice

ofprofessional consultants with respect to the matters complained of by the plaintiffs.
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Defendants' address for service: Rhys Davies, Q.C.

Davis LLPDLA Piper (Canada) LLP

Barristers & Solicitors

2800 Park Place

666 Burrard Street

Vancouver, BC V6C 2Z7

Fax number address for service (if any): 604.687.1612

E-mail address for service (if any): rdavies@davis.ca r.davies@dlapiper.com

{i

XJ
Signatiirefof 0 lawyer for DefendantsDated August 24. 201 7

Davis LEPDLA Piper (Canada) LLP (Rhys

Davies, Q.C.)

Rule 7-1 (1) of the Supreme Court Civil Rules states:

(1) Unless all parties of record consent or the court otherwise orders, each party of record to

an action must, within 35 days after the end of the pleading period,

(a) prepare a list of documents in Form 22 that lists

(i) all documents that are or have been in the party's possession or control

and that could, if available, be used by any party at trial to prove or disprove a

material fact, and

(ii) all other documents to which the party intends to refer at trial, and

(b) serve the list on all parties of record.
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