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IN TH E SUPREME COURT OF BRITISH COLUMBIA
_ ; £ ; :

NINA WATT and JAMES HENSMAN

PLAINTIFFS

And:

HEALTH SCIENCES ASSOCIATION OF BRITISH COLUMBIA,

REID JOHNSON, VALERIE AVERY and BRUCE MACDONALD in their

capacity as the TRUSTEES of THE HEALTH SCIENCES ASSOCIATION OF

B.C. TRUST FUND and the said THE HEALTH SCIENCES ASSOCIATION

OF B.C. TRUST FUND,

REID JOHNSON, BRUCE MACDONALD and MARG BEDDIS in their

capacity as the TRUSTEES of THE HSA LTD TRUST NO. 2 and the said

THE HSA LTD TRUST NO. 2,

REID JOHNSON, BRUCE MACDONALD, VALERIE AVERY and MARG

BEDDIS in their capacity as the TRUSTEES of THE HSA LTD TRUST NO. 3

and the said THE HSA LTD TRUST NO. 3, and

REID JOHNSON, BRUCE MACDONALD, VALERIE AVERY and MARG

BEDDIS

DEFENDANTS

FURTHER AMENDED NOTICE OF CIVIL CLAIM

(BROUGHT UNDER THE PROVISIONS OF THE

BRITISH COLUMBIA CLASS PROCEEDINGS ACT)

This action has been started by the plaintiffs for the relief set out in Part 2 below.

If you intend to respond to this action, you or your lawyer must
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(a) file a response to civil claim in Form 2 in the above-named registry of this

court within the time for response to civil claim described below, and

(b) serve a copy of the filed response to civil claim on the plaintiff.

If you intend to make a counterclaim, you or your lawyer must

(a) file a response to civil claim in Form 2 and a counterclaim in Form 3 in the

above-named registry of this court within the time for response to civil claim

described below, and

(b) serve a copy of the filed response to civil claim and counterclaim on the

plaintiff and on any new parties named in the counterclaim.

JUDGEMENT MAY BE PRONOUNCED AGAINST YOU IF YOU FAIL to file the response

to civil claim within the time for response to civil claim described below.

TIME FOR RESPONSE TO CIVIL CLAIM

A response to civil claim must be file and served on the Plaintiffs

(a) if you reside anywhere in Canada within 21 days after the date on which a

copy of the filed notice of civil claim was served on you,

(b) if you reside in the United States of America, within 35 days after the date on

which a copy of the filed notice civil claim was served on you,

(c) if you reside elsewhere, within 49 days after the date on which a copy of the

filed notice civil claim was served on you, or

(d) if the time for response to civil claim has been set by order of the court,

within that time.

CLAIM OF THE PLAINTIFFS

Part 1: STATEMENT OF FACTS

Parties

The Plaintiff, James Hensman ("Hensman")1. is a former health care

professional who resides in Ladysmith, British Columbia and who has an address for
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delivery in these proceedings of 900 -1040 West Georgia Street, Vancouver, British

Columbia.

Hensman is 48 years old. Hensman is a beneficiary of the Trust referred to2.

herein as "Trust No. 1", as that term is defined in paragraph six of this Amended Notice of

Civil Claim and also a beneficiary of the Trust referred to herein as "Trust No. 3", as that

term is defined in paragraph eight of this Amended Notice of Civil Claim. Hensman suffers

from a disability, which prevents him from working.

The Plaintiff, Nina Watt ("Watt") is a former health care professional who3.

resides in Abbotsford, British Columbia and who has an address for delivery in these

proceedings of 900 -1040 West Georgia Street, Vancouver, British Columbia.

Watt is 45 years old. Watt is a beneficiary of the Trust referred to herein as4.

"Trust No. 2", as that term is defined in paragraph seven of this Amended Notice of Civil

Claim and also a beneficiary of the Trust referred to herein as "Trust No. 3", as that term is

defined in paragraph eight of this Amended Notice of Civil Claim. Watt suffers from a

disability, which prevents her from working.

The Defendant, Health Sciences Association of British Columbia ("HSA") is5.

an unincorporated trade union, providing services on behalf of members in the health care

profession and other related occupations in British Columbia. HSA has approximately

17,000 members. At all relevant times each of Watt and Hensman have been members of
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the HSA. HSA has a place of business at 300 - 5118 Joyce Street, Vancouver, British

Columbia.

The Defendant, The Health Sciences Association of B.C. Trust Fund ("Trust6.

No. 1") is an express trust established on or about April 1, 1989, in British Columbia, by

way of a written agreement between HSA and three original trustees.

The Defendant, The HSA LTD Trust No. 2 ("Trust No. 2"), is an express trust7.

established on or about March 1, 1999, jn British Columbia, by way of a written agreement

between HSA, Her Majesty the Queen in Right of the Province of British Columbia as

represented by the Minister of Health and Minister Responsible for Seniors, and the five

original trustees.

The Defendant, The HSA LTD Trust No. 3 ("Trust No. 3"), is an express trust8.

established on or about April 19, 2006, in British Columbia, byway of a written agreement

between HSA and three original trustees.

Trust No. 1 , Trust No. 2 and Trust No. 3 are sometimes collectively referred9.

to herein as the "Trusts".

Under the terms of each of the Trusts, HSA has the unilateral ability to10.

remove the trustees of the Trusts. In addition, certain changes to the terms of the Trust

required HSA's approval before they could be implemented. On or about November 4,
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2008, HSA further formalized its control over the Trusts by the creation of an internal

policy statement, which required two of the trustees for each of the Trusts to be appointed

by the Board of Directors of HSA and the President of HSA to be the third trustee and the

Chair for each of the Trusts. As such, HSA effectively controls each of the Trusts.

11. The Defendants, Reid Johnson ("Johnson"), Valerie Avery ("Avery"), Marg

Beddis ("Beddis") and Bruce MacDonald ("MacDonald") are individuals resident in British

Columbia. Each of Johnson, Avery, Beddis and MacDonald is a senior officer of HSA

and/or a member of HSA's Board of Directors. In particular, Johnson was the President of

HSA, until his retirement in September 2013, and Avery is the Vice-President of HSA:

respectively. Further, each of Avery, MacDonald and Beddis are respectively, the

Directors of Regions Two, Three and Seven of HSA.

As of the date this claim was filed, each of Johnson, Avery, Beddis and12.

MacDonald were either trustees of each of the Trusts (in the case of each of Johnson and

MacDonald), or of one or more of the Trusts, (in the case of Beddis and Avery), as

described below.

13. As of the date this claim was filed, each of Johnson, Avery and MacDonald

(collectively referred to herein as the "Trust No. 1 Trustees") were the trustees of Trust

No. 1 and were the trustees of Trust No. 1 as of September 21 , 2012.
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14. As of the date this claim was filed, each of Johnson, MacDonald and Beddis

(collectively referred to herein as the "Trust No. 2 Trustees") were the trustees of Trust

No. 2 and were the trustees of Trust No. 2 as of September 21 , 2012. MacDonald and

Johnson were also trustees of Trust No. 2 as of the fall of 2010.
i

15. As of the date this claim was filed, each of Johnson, Avery, Beddis and

MacDonald (collectively referred to herein as the "Trust No. 3 Trustees") were the trustees

of Trust No. 3 and were the trustees of Trust No. 3 as of September 21, 2012.

Long Term Disability Benefits
i

15A. Prior to 1986, HSA members participated in an employer-administered Long

Term Disability plan. In the 1982-1986 "Master Agreement", between HSA and the Health ;

Labour Relations Association of British Columbia ("HLRA"), the "Employer" was to provide

"a mutually acceptable Long-Term Disability Insurance Plan... providing for two-thirds

(2/3rds) salary continuation until age 65 in the event of disability". The terms of this "Long-

Term Disability Insurance Plan" (the "LTD Plan") were set out in an Addendum to the

1982-1986 Master Agreement.

During the negotiations leading up to the 1986-1989 Master Agreement15B.

between HSA and HLRA, HSA proposed to take over responsibility for delivery of the LTD

Plan. HLRA accepted that proposal. As a result, the 1986-1989 Master Agreement

provided that, "as soon as practical", HSA would assume responsibility for the LTD Plan
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at which time the employer would provide a wage increase of 1 .6% to the applicable HSA

members and then deduct .8% from each member's wages and remit it to HSA.

15C. In accordance with the 1986-1989 Master Agreement, HSA took over

responsibility for the LTD Plan in or around 1 986 and accordingly received premiums from

its members, in the amount of .8% of their regular earnings.

15D. Through the terms of the 1986-1989 Master Agreement, other notices and

publications to its members and, ultimately, by receiving premiums from its members, HSA

entered into a binding agreement with its members, including the plaintiffs, to provide,

among other things, long term disability insurance benefits to its members, initially in

accordance with the terms and conditions set out in the LTD Plan.

Initially, HSA retained "BC Life", a subsidiary of Pacific Blue Cross, to provide,15E.

among other things, long term disability benefits, group life insurance and accidental death

and dismemberment insurance coverage to its members.

15F. In or around early 1989, HSA terminated its arrangement with BC Life and

established an "administrative services only" arrangement, by which the long term disability

benefits were to be administered by an insurance company, but HSA would be responsible

for paying such benefits. In the 1989 - 1992 Master Agreement between HSA and HLRA;

it was agreed that the employer would deduct "premiums" from the employees, comprising

a percentage of the employee's wages, and remit those premiums to HSA.
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15G. In a brochure issued to its members in or around March 1989, HSA set out

the terms of the "Group Life Insurance", "Accidental Death & Dismemberment ("AD&D")

Insurance" and "Long Term Disability Plan" it was providing to its members. At various

times after 1989, HSA issued other, similar, brochures to its members, confirming, among

other things, the terms of the long term disability benefits, and other benefits, as they

existed at various times. Those brochures included the following:

(a) a brochure dated March 31, 1989, but issued in or around October 1995;

(b) a brochure issued on or about September 1, 1998; and

(c) a brochure issued on or about April 1 , 2005.

15H. In addition to the brochures issued by HSA to its members, including the

brochures identified in paragraph 15G, above, HSA also described the long term disability

benefits it was providing in, among other things, the following publications, which were

available to HSA's members:

(a) Article 34.05 and Appendix #1 to the 1992-1994 Master Agreement between

HSA and HLRA;

(b) Article 34.05 and Appendix 16 to the 1998-2001 Provincial Collective

Agreement between The Paramedical Professional Bargaining Association

("PPBA"), in all matters relevant to this action, negotiating on behalf of HSA;

and The Health Employers Association of BC ("HEABC");

(c) Article 34.05 and Appendix 11 to the 2001-2004 Provincial Agreement

between PPBA and HEABC;
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(d) Article 34.05 and Appendix 9 of the 2004-2006 Provincial Agreement

between Health Science Professionals Bargaining Association ("HSPBA")

in all matters relevant to this action, negotiating on behalf of HSA, and

HEABC; and

(e) Article 34.05 and Appendix 9 of the 2006-2010 Provincial Agreement

between HSPBA, in all matters relevant to this action, negotiating on behalf

of HSA, and HEABC.

LTD Agreements

151. Through the terms of the notices and publications to its members, including,

but not limited to, the various collective agreements identified in paragraph 15H, above and

the various brochures, identified in paragraph 15G, above, and, ultimately, by receiving

premiums from its members, HSA entered into a binding agreement with its members

including the Plaintiffs, to provide, among other things, long term disability insurance

benefits to its members.

LTD Agreement #1 (March 1, 1989 - February 28, 1999)

15J. In or around March 1, 1989, HSA entered into an agreement with its

members to provide long term disability benefits to its members who became disabled after

March 1, 1989 ("LTD Agreement # 1"). The principal terms of LTD Agreement #1 are,

among other things, as follows:
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(a) in the event of a "Total disability", an HSA member would receive payment

of 66 2/3% of basic monthly earnings, to a maximum of $5,000 / month,

which benefit may continue until a maximum of age 65, as long as the

member remained totally disabled and otherwise qualified;

(b) HSA members would be charged a premium, which amount would be

deducted from the members' paycheque and remited to the "HSA Group

Insurance Fund"; and

(c) while coverage under the plan would cease upon termination of the "Group

Policy", disability payments would continue to be made to members who

became disabled while covered by the plan, prior to its termination.

15K. As part of LTD Agreement #1 , HSA also agreed to provide the following to

its members, in return for payment of premiums:

(a) group life insurance, in the amount of $30,000; and

(b) AD&D Insurance, in the amount of $30,000.

15L. Between March 1989 and March 1999, as part of LTD Agreement #1 , HSA

imposed premiums on its members in the following amounts, as percentages of regular

earnings:

(a) March 1, 1989 - 1%;

(b) March 1, 1994-1.3%; and

(c) July 1, 1995- 1.75%.
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The terms of LTD Agreement #1 did not permit HSA to reduce or eliminate15M.
I

benefits payable to a disabled member.

LTD Agreement #1 constituted a contract of insurance, within the meaning of15N.

the Insurance Act, RSBC 2012, c. 1 (the "Insurance Act'). At all times after assuming

responsibility for paying long term disability benefits to its members, HSA was an "insurer"

within the meaning of the Insurance Act.

LTD Agreement #2 (March 1, 1999 - August 2, 2006)

150. In or around March 1, 1999, HSA entered into an agreement with its

members to provide long term disability benefits to its members who became disabled after

March 1, 1999 ("LTD Agreement #2"). The principal terms of LTD Agreement #2 are,

among other things, as follows:

(a) in the event of a total disability, an HSA member would receive payment

equal to 70% of the first $4,500 of his or her pre-disability monthly earnings

and fifty percent on the pre-disability monthly earnings over $4,500, or 66

2/3% of the pre-disability monthly earnings, whichever is more;

in order to determine the benefit amount for eligible employees as at the date(b)

of their disability, the $4,500 level would be increased annually by the
i

increase in the weighted average wage rate for employees, and payments

to disabled members would be indexed to reflect this increase; and

the long term disability payments would be continued so long as the member(c)

remained totally disabled and would cease upon the member reaching age
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sixty-five, recovering, dying or becoming eligible for early retirement

whichever comes first.

15P. On or around April 1 , 2005, the terms of LTD Agreement #2 were purportedly

amended to provide, among other things, as follows:

(a) in the event a member became "Disabled", he or she would be entitled to

receive a benefit equal to Sixty-six and two thirds percent (66 2/3%) of the

first $3,000 of his or her monthly earnings as of the Date of Disability, fifty

percent (50%) of the next $2,000 monthly earnings as of the Date of

Disability, and forty-one percent (41%) of the remainder; and

(b) benefits would be payable as long as the member remained totally disabled,

but would stop on the date the member recovered, reached age 65 or on

certain other specified events.

15Q. The benefits payable under the April 1 , 2005 amendments were applicable

to all HSA members who had become disabled after March 1, 1999 and were receiving

benefits as of the date of the amendment.

15R. The April 1, 2005 amendments to the amount of benefits received by

disabled members reflected the fact that such benefits were no longer taxable and the

amendments were designed to result in no change to the net amount received by disabled

members.
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15S. The terms of LTD Agreement #2 did not permit HSA to reduce or eliminate

benefits payable to a disabled member.

15T. Between March 1 999 and August 2006, as part of LTD Agreement #2, HSA

imposed premiums on its members in the following amounts, as percentages of regular

earnings:

March 1, 1999- 1.75%;(a)

(b) July 5, 2002 - 2.25%; and

(c) July 4, 2003 - 3%.

15U. LTD Agreement #2 constituted a contract of insurance, within the meaning

of the Insurance Act and HSA remained an "insurer".

Trust No. 1

16. Trust No. 1 was established by HSA on or around April 1 , 1 989, after entering

into LTD Agreement #1, in order to facilitate the provision of certain group benefits to

members of HSA, who became beneficiaries of that Trust. The benefits provided included

long term disability benefits, group life insurance and group death and dismemberment

insurance.

16A. Concurrent with the creation of Trust No. 1, HSA also created, as an internal

document, the "HSA LTD Plan" (the "Trust No. 1 Plan").
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16B. The terms of the document creating Trust No. 1 and the Trust No. 1 Plan

were not provided to HSA members and do not form part of LTD Agreement #1 .

17.

18.

19.

20. Funding for Trust No. 1 came mainly from deductions received directly by

HSA from the monies paid to HSA's members by their employer, the Province of British

Columbia. HSA would, in turn, provide the funds to the Trustees of Trust No. 1.

21. On or about March 1 , 1 999, concurrent with entering into LTD Agreement #2

HSA closed Trust No. 1 to new claimants. HSA currently pays long term disability benefits

to members of HSA who became disabled between March 1 , 1 989 and February 28, 1 999

out of the funds held in Trust No. 1 . The Plaintiff Hensman was among those beneficiaries

of Trust No. 1 whose claims for long term disability benefits were accepted prior to

February 28, 1999 and who were accordingly entitled to receive long term disability

benefits from HSA, including from the funds held in Trust No. 1.
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Trust No. 2

Trust No. 2 was established by the HSA on or about March 122. 1999,

concurrent with entering into LTD Agreement #2, in order to facilitate the provision of

certain group benefits to members of HSA, who became beneficiaries of that Trust. The

benefits provided were long term disability benefits.

22A. The terms of the document creating Trust No. 2 were not provided to HSA

members and do not form part of LTD Agreement #1 or LTD Agreement #2.

23.

24.

25.

Aside from an initial contribution of approximately $6 million from the26.

Province of British Columbia, funding for Trust No. 2 came mainly from deductions

received directly by HSA from the monies paid as wages to HSA's members by their

employer, the Province of British Columbia.

Reversion to an Employer-Administered LTD Plan

26A. As set out in the 2006-2010 Provincial Agreement between HSPBA and

HEABC, HEABC established a new long term disability benefits plan which covered,

among others, HSA members (the "2006 Plan"). Effective August 4, 2006, the 2006 Plan
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constituted an employer-administered plan, and did not directly involve HSA. HSA

members disabled on or after August 4, 2006 are covered by the 2006 Plan.

However, notwithstanding the 2006 Plan, HSA remains responsible for26B.

payment of benefits to HSA members who had become disabled during the currency of

LTD Agreement #1 (March 1, 1989 - February 28, 1999) and during the currency of LTD

Agreement #2 ( March 1, 1999 - August 3, 2006).

!

On or about August 4, 2006, HSA closed Trust No. 2 to new claimants. HSA27.

uses the funds in Trust No. 2 and Trust No. 3 (discussed below) to pay benefits to

members of HSA who became disabled between March 1 , 1 999 and August 3, 2006. The

Plaintiff Watt was among those beneficiaries of Trust No. 2 whose claims for long term

disability benefits were accepted prior to August 4, 2006, and who were accordingly entitled

to receive long term disability benefits from HSA under LTD Agreement #2.

28.

29.

Trust No. 3

29A. In or around February 2006, the Trust No. 1 Trustees and the Trust No. 2

Trustees received actuarial advice to the effect that the liabilities of Trust No. 1 and Trust

No. 2 exceeded the trust assets by approximately $14.2 million. With respect to Trust No.
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2, that advice was based on the assumption that Trust No. 2 would receive ongoing

contributions. The Trust No. 1 Trustees and Trust No. 2 Trustees were aware that this

assumption had been made in providing the actuarial advice.

29B. In the course of the collective bargaining with HSA in early 2006, the

employer agreed to pay a "signing bonus" in the amount of $3,300 to each full time

employee, which amounted to a total bonus pool in the amount of approximately $45.9

million.

HSA proposed, and the employer agreed, to place $17 million of this bonus29C.

pool into a new trust, to fund the unfunded liabilities in Trust No. 1 and Trust No. 2. At the

time they decided upon the amount of additional money necessary to fund the liabilities of

Trust No. 1 and Trust No. 2, the Trust No. 1 Trustees and Trust No. 2 Trustees failed to

consult with their actuaries.
!

r

29D. At the time they closed Trust No. 2 to new contributions, the Trust No. 2

Trustees failed to obtain actuarial advice as to the effect such closure would have on the

ability of Trust No. 2 to fund HSA's ongoing liabilities to HSA members disabled between

March 1, 1999 and August 3, 2006.

Concurrently with the establishment of the 2006 Plan, HSA applied that $1730.

million of monies to create Trust No. 3. The purpose of Trust No. 3 was to help fund

HSA's financial obligations under LTD Agreement #1 and LTD Agreement #2 and to
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financially supplement the benefits available to beneficiaries under both Trust No. 1 and

Trust No. 2.

Each of the beneficiaries of Trust No. 1, including the Plaintiff Hensman, is a31.

beneficiary of Trust No. 3. Each of the beneficiaries of Trust No. 2, including the Plaintiff

Watt, is a beneficiary of Trust No. 3.

32.

33.

Plaintiffs' Disability Claims

In or around 1996, the Plaintiff Hensman began developing rheumatoid33A.

arthritis and complications arising out diabetes. As a result, he applied for, and began to

receive, disability benefits under LTD Agreement #1 . Although he subsequently made

attempts to return to work, the Plaintiff Hensman has been receiving long term disability

benefits since 1996.

In or around October 2003, the Plaintiff Watt became ill and, by February33B.

2004, she had been diagnosed with a number of conditions, including Inflammatory bowel

disease and rheumatoid arthritis. As a result, the Plaintiff Watt applied for disability

benefits in early 2004, under LTD Agreement #2. After successfully appealing an initial
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denial, the Plaintiff Watt began receiving long term disability benefits in or around May

2004.

Disabled HSA Members

33C. As of June 30, 2012, there were a total of approximately 220 beneficiaries

of the Trusts, receiving long-term disability benefits thereunder, including the Plaintiffs

(collectively, the "Disabled HSA Members"). As of that date, each of the Disabled HSA

Members remained entitled to receive long term disability benefits, and other benefits, in

accordance with the terms of LTD Agreement #1 or LTD Agreement #2.

Suspension / Termination of Indexing

In or about the Fall of 2010, HSA and the then trustees of Trust No. 2,34.

including Johnson and MacDonald, purported to "suspend" the indexing provisions of LTD

Agreement #2, thereby resulting in a reduction in the net income received from HSA by

members entitled to payment under LTD Agreement #2 (the "Indexing Removal"). At

some point, unknown to the Plaintiffs, HSA and the Trust No. 2 Trustees purported to make

the Indexing Removal permanent.

In legal proceedings which they have commenced in the B.C. Supreme Court35.

under Action No. S120334, Vancouver Registry, each of HSA and the current trustees of

Trust No. 1 and Trust No. 2 allege that they were provided with negligent advice by their

actuaries in relation to the amount of monies which they were required to set aside in Trust

No. 3, in order to fund anticipated liabilities in Trust No. 1 and in Trust No. 2.

- 19-{00256756; 1}



36.

Reduction of Long Term Disability Benefits

37. In or about early 2011, the Defendants took the position that the financial

viability of the Trusts was precarious and that the additional monies which had been added

to Trust No. 3 were insufficient to fund the shortfall. To the extent that such was the case,

it was a direct result of the Defendants' actions and/or inaction.

HSA and the Trust No. 1 Trustees, Trust No. 2 Trustees and Trust No. 337A.

Trustees failed to take steps to ensure that the Trusts were fully funded, such as obtaining

additional funds from HSA members and/or open the Trusts for additional contributions.

37B. In January 2012, the Disabled HSA Members whose claims had been

accepted under LTD Agreement #1 were advised that their group life and AD&D insurance

would be terminated in June 2012.

37C. In March 2012, the Disabled HSA Members were notified of the following:

their long term disability benefits would be reduced, following the June 2012(a)

benefit payment; and

(b) if they met certain criteria, their long term disability benefits would be

discontinued and they would be compelled to take early retirement.
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The reduction and elimination of benefits set out in the January and March37D.

2012 notifications were put into effect after June 2012.

In July 2012, HSA and / or the Trust No. 1 Trustees, Trust No. 2 Trustees37E.

and Trust No. 3 Trustees actively opposed a referendum seeking support to raise HSA

union dues from 1 .6% to 2% in order to ensure that the Disabled HSA Members' benefits

were maintained at their January 2012 levels. That referendum failed.

The September, 2012 Resolutions Altering the Trusts

On or about September 21, 2012, by way of separate resolutions of the38.

trustees of each of the Trusts (collectively the "Resolutions"), the Trust No. 1 Trustees,

the Trust No. 2 Trustees and the Trust No. 3 Trustees, purported to terminate parts of the

benefits payable to the Disabled HSA Members, including to the Plaintiffs.

Passage of the Resolutions was encouraged by, and fully supported by39.

HSA. In particular, HSA opposed alternative measures designed to avoid the reduction

and termination of the benefits payable to the Disabled HSA Members.

The termination of payments to the Disabled HSA Members, including the40.

Plaintiffs, which HSA, the Trust No. 1 Trustees, the Trust No. 2 Trustees and the Trust No.

3 Trustees purport to have made pursuant to the Resolutions, include the following:

(a) 7% for the first $500 of gross benefit;

(b) 13.9% for the next $500 of gross benefit ($500 to $1 ,000);
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20.9% for the next $500 of gross benefit ($1 ,000 to $1 ,500);(c)

27.99% for_the next $500 of gross benefit ($1,500 to $2,000);(d)

34.9% for the next $500 of gross benefit ($2,000 to $2,500);(e)

41 .8% for the next $500 of gross benefit ($2,500 to $3,000);(f)

48.8% for the next $500 of gross benefit ($3,000 to $3,500);(g)

55.8% for the next $500 of gross benefit ($3,500 to $4,000);(h)

62.8% for the next $500 of gross benefit ($4,000 to $4,500); and(i)

69.7% thereafter.G)

In addition, the Resolutions purported to impose a compulsory "Early

Retirement Program" on the Disabled HSA Members, whereby the Disabled HSA Members

41.

are compelled to "take" early retirement and accordingly cease to receive long term

disability benefits, with the result that those benefits have been terminated in their entirety.

Under the Early Retirement Program, long term disability benefits are terminated when the

Disabled HSA Members reach 55 years of age and meet certain other specified criteria.

Life insurance and AD&D coverage of $30,000 each, payable under LTD42.

Agreement#!, to beneficiaries of Trust No. 1, including the Plaintiff, Hensman, was also

terminated and eliminated entirely by the Resolutions.

43.
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The reduction of long term disability payments and the imposition of the43A.

compulsory early retirement program constitute a breach of LTD Agreement #1 and LTD

Agreement #2.

The Indexing Removal constitutes a breach of LTD Agreement #2.43B.

The elimination of group life insurance and AD&D insurance constitutes a43C.

breach of LTD Agreement #1 .

The Disabled HSA Members, including each of the Plaintiffs, have suffered44.

loss and damages as a result of these breaches, including a termination and decrease in

long-term disability benefits, as well as anxiety, mental, emotional and financial distress.

Particulars of the monetary loss of the Plaintiff Hensman are that, following45.

the passage of the Resolutions, Hensman's net benefits payable were reduced from a

monthly payment of $1 ,856.02 to a monthly payment of $1 ,226.7 1 , an approximately 34%

reduction in net benefits. In the event that Hensman remains disabled until he is 65, in

accordance with the terms of LTD Agreement #1 and Trust No. 1 , his total after tax loss

from the loss of long term disability benefits alone will be approximately $135,000.

Hensman has also lost the life insurance, and death and dismemberment insurance

coverage which he previously had.
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Particulars of the monetary loss of the Plaintiff Watt, are that, following the46.

passage of the Resolutions, Watt's net benefits payable were reduced from a monthly

payment of $1,460.64 to a monthly payment of $966.80, an approximately 33.1%

reduction in net benefits. In the event that Watt remains disabled until she is 65, in

accordance with the terms of LTD Agreement #2 and Trust No. 2, her total after tax loss

from the loss of long term disability benefits alone will be approximately $123,000, together

with the further losses suffered as a result of the effect of the Indexing Removal.

RELIEF SOUGHTPart 2:

certification of this proceeding as a class proceeding pursuant to section 2 of the

Class Proceedings Act, RSBC 1996, c. 50 (the "CPA"),

1.

a certification order under section 8 of the CPA, in such form as the Plaintiffs may

seek at the certification hearing in this matter and/or as the Court may see fit to

grant;

2.

3. damages against HSA for one or more of the following:

(a) damages for breach of LTD Agreement #1 and breach of LTD Agreement

#2;

(b)
(g)	breach of fiduciary duty in respect of one or more of the Trusts, as a result

of having acted as a de facto trustee of the Trusts and/or as result of acting

as a trustee de son tort in relation to the Trusts.

(d)

4.

5.

6.

7. damages against the Trustees of Trust No. 1 for one or more of the following:

(a)
(b)
(c) breach of fiduciary duty; and
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I

(d) in the alternative, negligence, or failure to act in accordance with sound

business practices in respect of their dealings with Trust No. 1 .

8. damages against the Trustees of Trust No. 2. for one or more of the following:

(a)
(b)
(c) breach of fiduciary duty; and

in the alternative, negligence, or failure to act in accordance with sound

business practices in respect of their dealings with Trust No. 2.

(d)

9. damages against the Trustees of Trust No. 3. for the following:

(a)
(b)
(c) breach of fiduciary duty.

(d)

1 0. aggravated damages for each class member against the Defendants;

1 1 . punitive damages for each class member against the Defendants; and

1 2. such further and other relief as the Court deems just.

i

LEGAL BASISPart 3:

HSA - Breach of LTD Agreements

1A. In return for payment of premiums by HSA members, HSA agreed, under the

terms of LTD Agreement #1 , to pay out specified long term disability benefits to HSA

members who became disabled between March 1, 1989 and February 28, 1999.

1B. In addition, HSA agreed, under LTD Agreement #1, to provide group life

insurance and AD&D insurance to HSA members.
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The reduction or elimination of long term disability benefits, the imposition of1C.

early retirement and the termination of group life insurance and AD&D insurance benefits

constitutes a breach of LTD Agreement #1 .

HSA - Breach of LTD Agreement #2

In return for payment of premiums by HSA members, HSA agreed, under the1D.

terms of LTD Agreement #2, to pay out specified long term disability benefits to HSA

members who became disabled between March 1, 1999 and August 3, 2006.

The reduction or elimination of long term disability benefits, the imposition of1E.

early retirement and the elimination of indexing under the Index Removal constitutes a

breach of LTD Agreement #2.

Application of the Insurance Act

Each of LTD Agreement #1 and LTD Agreement #2 constitutes a contract of1F.

"group insurance" under the Insurance Act.

1. HSA is an "Insurer" under the Insurance Act.

The benefits provided to the Plaintiff Hensman, and other Disabled HSA2.

Members who became disabled between March 1 , 1989 and February 28, 1999, constitute

"accident and sickness insurance" under the Insurance Act and its associated regulations.

In the alternative, the benefits constitute "life insurance" under the Insurance Act and
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regulations or, in the further alternative, constitute both accident and sickness insurance

and life insurance.

The benefits provided to the Plaintiff Watt, and other Disabled HSA Members3.

who became disabled between March 1, 1999 and August 3, 2006, constitute "accident

and sickness insurance" under the Insurance Act and its associated regulations.

The benefits provided to both of the Plaintiffs and to the other Disabled HSA4.

Members from Trust No. 3 constitute "accident and sickness insurance" under the

Insurance Act and its associated regulations. In the alternative, the benefits constitute "life

insurance" under the Insurance Act and regulations or, in the further alternative, constitute

both accident and sickness insurance and life insurance.

5.

Pursuant to the provisions of the Insurance Act, and in particular, Section 1166.

and/or Section 58, HSA, was precluded from terminating a benefit that was being received

by insured people such as each of the Plaintiffs and the Disabled HSA Members.

In breach of the provisions of the Insurance Act. HSA, caused the benefits of7.

the Plaintiffs and the other Disabled HSA Members to be terminated or reduced.
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7A. In the result, to the extent that the terms of LTD Agreement #1 or LTD

Agreement #2 permit HSA to reduce or eliminate benefits payable to Disabled HSA

Members, which is denied, those terms have no force and effect, as they are contrary to

the Insurance Act, and the Disabled HSA Members remain entitled to full payment of all

benefits under LTD Agreement #1 and LTD Agreement #2.

8.

HSA - Broach of Fiduciary Duty

HSA owed a fiduciary duty to the Disabled HSA Members, including theOr

Plaintiffs.—HSA's fiduciary duty arose out of its relationships to the Trusts and to the

Disabled HSA Members, including:

(a)	as the party establishing or settling each of the Trusts;

(b)	as a signatory to each of the Trusts;

(e)	as the party responsible for funding each of the Trusts; and

(d)	as the party exercising control over the Trusts by its ability to replace

trustees of the Trusts and appoint trustees of the Trusts.

TOt HSA owed a duty of loyalty to protect the Disabled HSA Members, including

the Plaintiffs. The Disabled HSA Members were vulnerable to an abuse of power by HSA.

44r In the alternative, by virtue of its creation of the Trusts and its dealings with

the Trusts, HSA was, in effect, a de facto trustee of each of the Trusts, and owed the
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Disabled HSA Members the same duties as a named trustee under the Trusts. In the

alternative, by virtue of its actions, including its role in receiving funding for the Trusts, HSA

was a trustee de son tort.

42r HSA breached its fiduciary duty to the Disabled HSA Members, including the

Plaintiffs, by failing to ensure that the Trusts were adequately funded to pay to the Disabled

HSA Members the full amounts they were owed under LTD Agreement #1 and LTD

Agreement #2.

13.

!

14.

4-Sr As a result of HSA's breach of fiduciary duty the Disabled HSA Members,

including the Plaintiffs, have suffered loss and damages-

Trustees of Trust No. 1 - Breach of Fiduciary Duty / Negligence

16. As trustees of Trust No. 1, the Trustees of Trust No. 1 owed an undivided I

duty of loyalty to the Disabled HSA Members whose benefits were paid out of Trust No. 1

and the obligation to act in their best interests.

Further, the Trustees of Trust No. 1 owed a fiduciary duty to the Disabled17.

HSA Members whose benefits were paid out of Trust No. 1, including the Plaintiff
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Hensman. In particular, the Trustees of Trust No. 1 had the ability to exercise control over

the affairs of Trust No. 1 . Each of the Disabled HSA Members whose benefits were paid

!'
out of Trust No. 1 , were particularly vulnerable to the exercise of the power by the Trustees

!of Trust No. 1. The Trustees of Trust No. 1 were, at all material times, aware of these

facts.

In breach of their fiduciary duty to the Disabled HSA Members whose benefits18.

were paid out of Trust No. 1, including the Plaintiff, Hensman, the Trustees of Trust No. 1

failed to ensure that Trust No. 1 was adequately funded to pay to the Disabled HSA

Members the full amounts thoy were owed under LTD Agreement #1 . actively opposed a

referendum seeking support to raise HAS union dues, as set out in paragraph 37E above.

In the alternative, the Trustees of Trust No. 1 owed a duty of care to the19.

Disabled HSA Members whose benefits were paid out of Trust No. 1 , to act reasonably in

the administration of Trust No. 1 and to act in accordance with sound business practices,

custom, usage and applicable law in the administration of Trust No. 1. The Trustees of

Trust No. 1 were negligent, or grossly negligent, and breached their duty of care to the

Disabled HSA Members whose benefits were paid out of Trust No. 1 and failed to act in

accordance with sound business practice, custom, usage and applicable law by failing to

ensure that Trust No. 1 was adequately funded to pay to the Disabled HSA Members the

full amounts they were owed under LTD Agreement #1 .

20.
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Trustees of Trust No. 2 - Breach of Fiduciary Duty / Negligence

21. As trustees of Trust No. 2, the Trustees of Trust No. 2 owed an undivided

duty of loyalty to Disabled HSA Members whose benefits were paid out of Trust No. 2 and

the obligation to act in their best interests.

Further, the Trustees of Trust No. 2 owed a fiduciary duty to the Disabled22.

HSA Members whose benefits were paid out of Trust No. 2, including the Plaintiff Watt. In

particular, the Trustees of Trust No. 2 had the ability to exercise control over the affairs

of Trust No. 2. Each of the Disabled HSA Members whose benefits were paid out of Trust

No. 2 , were particularly vulnerable to the exercise of the power by the Trustees of Trust No.

2. The Trustees of Trust No. 2 were, at all material times, aware of these facts.

In breach of their fiduciary duty to the Disabled HSA Members whose benefits23.

were paid out of Trust No. 2, including the Plaintiff, Watt, the Trustees of Trust No. 2 failed

to ensure that Trust No. 2 was adequately funded to pay to the Disabled HSA Members tho

full amounts they were owed under LTD Agreement #2. actively opposed a referendum

seeking support to raise HSA union dues, as set out in Part 1, paragraph 37E above.

In the alternative, the Trustees of Trust No. 2 owed a duty of care to the24.

Disabled HSA Members whose benefits were paid out of Trust No. 2, to act reasonably in

the administration of Trust No. 2 and to act in accordance with sound business practices,

custom, usage and applicable law in the administration of Trust No. 2. The Trustees of

Trust No. 2 were negligent, or grossly negligent, and breached their duty of care to the
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Disabled HSA Members whose benefits were paid out of Trust No. 2 and failed to act in

accordance with sound business practice, custom, usage and applicable law by failing to

ensure that Trust No. 2 was adequately funded to pay to the Disabled HSA Members tho

full amounts they were owed under LTD Agreement #2.

25.

Trustees of Trust No. 3 - Breach of Fiduciary Duty / Negligence

26. As trustees of Trust No. 3, the Trustees of Trust No. 3 owed an undivided

duty of loyalty to the Disabled HSA Members whose benefits were paid out of Trust No. 3

and the obligation to act in their best interests.

27. Further, the Trustees of Trust No. 3 owed a fiduciary duty to the Disabled

HSA Members Trust No. 3, including the Plaintiffs. In particular, the Trustees of Trust No.

3 had the ability to exercise control over the affairs of Trust No. 3. Each of the Disabled

HSA Members whose benefits were paid out of Trust No. 3, were particularly vulnerable to

the exercise of the power by the Trustees of Trust No. 3. The Trustees of Trust No. 3

were, at all material times, aware of these facts.

28. In breach of their fiduciary duty to the Disabled HSA Members whose benefits

were paid out of Trust No. 3, including the Plaintiffs, the Trustees of Trust No. 3 failed to

ensure that benefits were maintained, in so far as they affected Trust No. 3. actively
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opposed a referendum seeking support to raise HSA union dues, as set out in Part 1

paragraph 37E above.

29.

30.

31.

32.

33.

Aggravated Damages

The Plaintiffs' participation in, and contribution of monies to, HSA was34.

intended to provide the Plaintiffs with peace of mind, particularly in the event that they

became disabled, were unable to work and qualified for long-term disability benefits. At all

times each of the Defendants were aware of these facts and specifically required payment

of premiums from HSA members and participation in LTD Agreement #1 and LTD

Agreement #2 and the respective Trusts as a condition of the Plaintiffs' membership in

HSA.
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Either expressly or implicitly, the Defendants represented that there would be35.

adequate funding of Trust No. 1 and Trust No. 2 in order to provide long-term disability and

other benefits thereunder to Disabled HSA Members.

36. By their actions, or inaction, each of the Defendants have caused, or

participated in, a circumstance in which the Resolutions were passed and the benefits

received by the Plaintiffs and by other Disabled HSA Members have been terminated, in

whole or in part.

Punitive Damages

As HSA members on long-term disability insurance and receiving benefits37.

under the terms of LTD Agreement #1 and LTD Agreement #2 and their respective Trusts,

each of the Plaintiffs was in a particularly vulnerable position, in that their financial well-

being during their time of disability was in the hands of the Defendants. The Defendants

were, at all times, fully aware of this fact.

38. At the time that they participated in the passing of the Resolutions, as well as

in the reduction and termination of benefits to Disabled HSA Members, the Defendants

were fully aware that passage and implementation of the Resolutions would cause damage

to the Plaintiffs, and to other Disabled HSA Members, including stress, and financial and

emotional upset. Despite this, the Defendants passed, or participated in passing, the

Resolutions and thereby significantly decreased the Plaintiffs' benefits and/or forced them

into early retirement.
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The Defendants' conduct was harsh, vindictive, malicious and in breach of39.

good faith. Such conduct is deserving of rebuke by the Court in order to punish the

Defendants and deter others, in a similar position to the Defendants.

Plaintiffs' address for service:

Church & Company

Barristers

#900 - 1040 West Georgia Street

Vancouver, BC V6E4H1

!

Attention: David P. Church, Q.C.

Fax number address for service (if any): None

Email address for service (if any): None

Place of trial: Vancouver, British Columbia

The address of the registry is:

Law Courts

800 Smithe Street

Vancouver, BC V6Z 2E1

§pr\A Dated: June 201#^
Signature of

[ ] plaintiff K] lawyer for the plaintiffs
David P. Church, Q.C.

Church & Company
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Rule 7-1(1) of the Supreme Court Civil Rules states:

Unless all parties of record consent or the court otherwise orders, each party
of record to an action must, within 35 days after the end of the pleading

period,

(1)

(a) prepare a list of documents in Form 22 that lists

(') all documents that are or have been in the party's possession

or control and that could, if available, be used by any party at
trial to prove or disprove a material fact, and

all other documents to which the party intends to refer at trial,(ii)
and

(b) serve the list on all parties of record.

:
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APPENDIX

Part 1: Concise Summary of Nature of Claim:

The Plaintiffs are respectively beneficiaries of Trust No. 1, Trust No. 2 and Trust No. 3 ,

pursuant to which they receive monthly long-term disability benefits. On or about

September 21, 2012, the Defendants purported to terminate certain of the benefits

received by the Plaintiffs and other individuals similarly situated. Such conduct constitutes

one or more of breach of the Insurance Act, a breach of trust, a breach of fiduciary duty, a

breach of contract, or negligence.

Part 2: This Claim Arises from the Following:

A dispute concerning:

[ ] a motor vehicle accident

personal injury, other than one arising from a motor vehicle accident

a dispute about real property (real estate)

a dispute about personal property

the lending of money

the provision of goods or services or other general commercial matters

an employment relationship

a dispute about a will or other issues concerning the probate of an estate

a matter not listed here

[ ]
[ ]
[ ]
[ ]
[ ]
[ ]
[ ]
[X]

Part 3: This Claim Involves:

[X] a class action

maritime law

aboriginal law

constitutional law

conflict of laws

none of the above

do not know

[ ]
[ ]
[ ]
[ ]
[ ]
[ ]

Part 4:
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